Reparations have been often used victim-centred 
Introduction
Dealing with the past in the aftermath of protracted violence or conflict is never easy, but defining who is a victim and who deserves reparations is a recurring challenge. The past three The focus on Article 2 compliance has ensured that discussions on the past have focused on deaths. This arguably narrows attention paid to victims of other crimes, such as sexual violence, physical assault, and torture. Indeed a significant constituency left out of the equation on the past are the 40,000 individuals who were injured during the Troubles, many of them seriously. The suffering of those seriously injured is worsening as they are getting older requiring carers and mobility assistance, unable to work and build up a pension, and are thus dependent on state benefits or the support of friends and families. The passage of time has compounded their problems as many suffer increasing physical distress, as a result of deteriorating health and chronic pain. Discussion of reparations in particular has become a controversial subject in Northern Ireland, going to the heart of narratives of the past of who is a victim and who is responsible for their harm. This has seen protests in the past, with compensation for killed paramilitaries labelled as 'blood money' or the 'wages of murder'.
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The Democratic Unionist Party have stated that, based on their consultation, the opinion of the 'vast majority of innocent victims is that they would rather there be no pension provision than for perpetrators to benefit.' 3 The 2014 Stormont House Agreement rather blandly stated that further work will be 'undertaken to seek an acceptable way forward on the proposal for a pension for severely physically injured victims in Northern Ireland.' 4 Given the ongoing impasse on the broader issues related to truth and justice (discussed elsewhere in this issue), the pension is now the only new process moving forward with DUP MLA Brenda Hale introducing a private member bill on the issue, perhaps as a cynical attempt to be 'seen' to do something on the past.
This article examines the role of a proposed pension bill for seriously injured victims as a form of reparations. In particular it tries to unpack some of the contentious elements of victimhood and responsibility around who should be eligible for such a pension. It begins by briefly outlining the purpose of reparations in international law before discussing in more depth the controversy around contested identities and how other states have addressed the issue of victimised-perpetrators and the difficulties it has created in regional human rights possible avenues and definitions that may help to traverse the difficult political landscape of victimised-perpetrators' eligibility for a pension.
Reparations in international law
Reparations in international law are based in private law principles of seeking to return the victim to the status quo ante (original position) through restitutio in integrum (returning to the victim all they have lost), echoing equity and tort principles in domestic jurisdictions. 5 This is a form of rectificatory or corrective justice that attempts to restore the equality between the injured and responsible party, through imposing a proportional penalty on the perpetrator commensurate to the harm caused so as to benefit the injured party. 6 In international law the underlying principle for reparations is to 'as far as possible, wipe-out all the consequences of the illegal act and re-establish the situation which would, in all probability, have existed if that act had not been committed.' 7 Reparations at least in human rights law are intended to acknowledge the harm suffered by victims and to induce those responsible to provide appropriate remedies.
In the face of collective violence it is of course almost impossible to devise legal mechanisms that can deal fully with the consequence of such acts and hold all responsible to account. Moreover, returning a victim to their original position may put them back to a marginalised position, without tackling the causes of victimisation. 8 Instead the purpose of reparations involves focusing upon attempting to improve life opportunities and quality of life for victims in ways that privilege their agency and choice through compensation and rehabilitation. 9 In addition, preventing the recurrence of violations is of course a key concern of international law. Such preventative measures involve 'making real' the guarantees of nonrepetition which are a cornerstone of international human rights law. In practice this may entail a range of measures including institutional reform, and redressing the structural causes of victimisation, as well as measures of satisfaction which publicly acknowledge and memorialise the victims' suffering, such as apologies, memorials, and truth recovery processes, so that they can 'awaken [. Israeli/Palestinian conflict. 16 The use of 'innocent' or 'real' identification of victims within conflicts and post-conflict societies perpetrates very powerful moral conceptions of victimhood. 17 Given that collective violence is prolonged and multifaceted, simplistic black and white understandings of perpetrators and victims rarely neatly map onto the real world of conflicted and transitional societies. 18 Instead the 'messy' reality of these conflicts can mean that there are complex identities of victimised-perpetrators, such as child soldiers. 19 It is only through understanding this 'thicker' multi-perspective of victimisation for collective violence that we can begin to develop the law to effectively redress such harms. 20 Reparations represent both a symbolic acknowledgment of an individual's victimhood and some form of remedial benefit. Mafikeng in March 1994, the family members of the deceased were recognised as victims and referred to the Reparations and Rehabilitation Committee for consideration. 49 The picture of victimisation is further clouded by the exclusion of innocent individuals who were wrongly convicted under the apartheid legal system, but who were deemed ineligible for amnesty or reparations. 50 As such, there remains no consistent state practice on whether victimisedperpetrators should be eligible for reparations. Instead eligibility is determined depending on the prevailing political context as to whether reparation can be inclusive as measures of reconciliation, or exclusive and measures of justice.
Regional human rights courts and victimised-perpetrators
Regional human rights courts are not immune from the challenge of adjudicating on remains of those individuals disappeared by Republican groups. 74 Yet most victims have had to rely on claiming compensation through the courts or compensation agencies, or are dependent on services, which have inadequately redressed their suffering. It is useful to first briefly outline some of these financial provisions to victims, before discussing in more depth the proposed pension for seriously injured victims.
Past and current financial support to victims
Some victims have been able to obtain compensation through the courts and the Criminal Injuries Compensation Scheme, which as an administration programme provided monetary awards to victims based on common law equity principles determined by the courts. 75 However, this scheme did not acknowledge victims' pain or loss or bereavement and court orders were only accessible to those who could afford a lawyer. 76 Only in 1988 was a bereavement payment available to spouses and parents of those killed. 77 It was replaced in
2002 by a tariff scheme, where the Compensation Agency would determine the amount of compensation on a statutory basis, removing the discretion of the court, and allowing appeals of compensation awards by an independent panel. 78 In addition, the 2002 tariff scheme also included that compensation was to be calculated 'to acknowledge the grief and sorrow caused by the death of that person and the loss of that person's care, guidance and society'. 79 Bloomfield reports that from 1969 until 31 st March 1998 the Compensation Agency had paid out some £186 million to victims of terrorist violence in Northern Ireland, with £26 million paid to relatives of those killed, and £160 million to those injured. 80 Although this is a substantial amount of money, if there were over 3,600 people killed and over 40,000 injured these amounts would be inadequate in the long term averaging a few thousand to each victim.
Compensation amounts awarded under these schemes or awarded by the court were often seen as insufficient as they were based on income rather than need, i.e. relatives of those killed in the 1970s were only awarded a few hundred pounds. 81 The compensation schemes have been more substantively criticised. Relatives of those paramilitaries killed during the conflict have been denied compensation, due to their membership of an unlawful organisation or engagement in terrorist activities at any time in the past or present. 82 This exclusion also denied compensation to the relatives of those paramilitaries who had served their sentences and were subsequently killed on release. 83 This is further complicated by numerous other individuals who were never convicted, being able to claim compensation. Victims who were injured also faced their compensation being cut after 16 years, despite their deteriorating health and increasing dependency as they become older.
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In addition, victims' life expectancy was underestimated, and as they were unable to work as result of their injuries the compensation awarded prevented their subsequent state benefit allowances. 85 On a more theoretical level, compensation schemes are not purely reparations as they equate violence during the conflict with ordinary crime, rather than awarding further damages for the sectarian motivation behind the crime. Furthermore, compensation schemes are based on 'social solidarity' that acknowledge that the harm victims' suffered was morally wrong, but without any judgement on responsibility (whether provided independently or by those responsible). The inclusive nature of the definition was intentional to avoid contention over eligibility for service provision, reflecting more humanitarian concerns over addressing harm than accountability. 94 As such, victimised-perpetrators can and do access services through the VSS and the Commission for Victims and Survivors can advocate on their behalf as victims.
However, the future of such support to victims is dependent on budgetary allocations by the Office of the First and Deputy First Minister, making such provision discretionary without any long-term commitment. 95 In terms of accountability, such measures do not publicly acknowledge individuals as victims, as service provision loses the recognition, entitlement and responsibility aspects associated with reparations through their delivery by groups. In terms of remedy, services provided have been criticised for their access issues, location, standard of provision, and ability to respond to victims' needs. appropriate amount of compensation to those families bereaved. 97 Basing their conclusions on the operation of a similarly inclusive scheme in the Republic of Ireland, the CGP recognised the shortcomings of compensation for the harm caused by the conflict, recommended that a 'one-off ex-gratia recognition payment' of £12,000 be paid to the relatives of those killed during the conflict, to acknowledge the loss they have endured. 98 The language of 'ex-gratia' is important, as it implies that such a payment is charitable, rather than based on any legal obligation, identifiable responsible actor or entitlement for such victims to a remedy.
Nonetheless, this one recommendation proved politically controversial, as family members of terrorists who were killed would receive money, arguably equating their suffering with those of 'innocent' civilian victims. Moreover, an overlooked issue was that this payment excluded those who had been seriously injured. As a result of the recognition payment recommendation, the whole report was rejected, despite its comprehensive proposals on 
A pension for seriously injured victims
The most recent proposal on providing some form of reparations has come in the form a pension for seriously injured victims. It is based on the research of Breen-Smyth that identified the needs of those seriously injured and their lack of a pension, as they were unable to work. 99 As a result, WAVE and its associated injured victims group have advocated for a pension, 100 which has been endorsed by the Commission for Victims and Survivors. 101 The proposed pension for those seriously injured serves to acknowledge the harm endured and alleviate their daily suffering, by providing them financial security in the old age. The number of those eligible are likely to be less than 500 with most averaging a 50% rate of pension based on the level of their disablement, based on data collected by WAVE from NI Memorial Fund and payments made through the VSS.
Other countries have adopted similar pensions, such as Spain which has a comparative generous scheme for those victimised by terrorism -a monthly payment of approximately €1,600 per month, but excludes members of terrorist organisations. 
Finding a way forward on victim eligibility in Northern Ireland
This section identifies three avenues are identified: a non-discriminatory approach; a review panel; and a private trust fund. It also suggests ways to defining who is eligible with some clarity and some remaining challenges for such a pension scheme. 110
A non-discriminatory approach
The current service provision to victims and survivors makes no distinction between civilian, security forces or paramilitaries who seek to access services and secure individual assistance payments. This non-discriminatory approach is consistent with human rights law that everyone should have access to effective remedy for serious injury or death. volenti non fit injuria, prevents an individual from deriving a profit from their own wrong. 111 The rationale for this doctrine is to ensure that 'no polluted hand shall touch the pure foundations of justice' by excluding those from claiming redress where they have committed wrongs in the public interest. 112 As such, responsibility for the harm is supposed to be balanced between the parties in determining liability and causation of the injury. 113 Perhaps more applicable is torts law, in particular trespasses against the person (such as battery), with the two principles of illegality and contributory negligence, which place limits on individuals' ability to claim damages where they are responsible for their own or others' suffering. With the first of these, illegality is based on the defensive principle of ex turpi causa non oritur actio that no action can arise for an individual who engages in an immoral or illegal act. This rule is again based on public policy to prevent a person from profiting from their wrongdoing. 114 Nonetheless, the defence of illegality has been held inapplicable to claims of trespass against the person. 115 This exception is on the grounds that individuals should not be excluded from the protection of the law, as to do otherwise would undermine the integrity of the legal system and access to redress for serious harm. 116 However, the courts will take into account the claimant's illegal conduct in their own suffering that is so 'inextricably linked' with his own 'criminal or illegal conduct that the court could not permit him to recover without appearing to condone that conduct'; in other words an individual cannot claim redress if they have suffered from their own hand, reflecting a distinction between internal and external causation of harm. 117 That said the courts do take a more pragmatic approach based on the facts of the case and public policy, moving away from moral responsibility in terms of the historical immorality or 'public consciousness test'. 118 In light of the pragmatic approach to illegality in this context, the courts ability to determine responsibility or fault of a claimant turns more on their contributory negligence.
This rule distinguishes between a claimant's right to claim a remedy, if they suffer damage both as a result of their own fault and the fault of another person, but it does not debar them from claiming damages. However, it does allow a defendant a defence to reduce the damages available on 'just and equitable' terms on the basis of the claimant's share of their responsibility in the damage. Such funds could come from private charitable donors, international organisations, or even prisoner groups to ensure that they 'look after their own'.
In South Africa a separate pension fund was set up for members of former state and non-state armed groups, such as the ANC military wing MK, on the basis of the sacrifices such forces made in the establishment of democracy. 131 The pension board in determining awards could take into account the individual's role and motive in a political offence, and its 
Defining who is eligible
The definition of which victims are eligible for the pension has to be carefully crafted so as to be clear and to achieve a reasonably equitable solution for all affected victims. The fourth option is a qualified definition of: a) The claimant suffered physical injury(s) as a result of Troubles related incident(s); b) the injury(s) has resulted in disablement; c) any person convicted for a serious criminal conviction or scheduled offence their eligibility will be dealt with through the review panel/their amount will be determined through the tariff system.
This would allow ex-combatants to be distinguished from civilians, as responsible actors that were involved in causing suffering to others, but given the seriousness of their individual harm caused by others deserve some form of redress. The benefit with this definition is that it neutralises the issue of eligibility from obstructing the ability of 'innocent' seriously inured victims from obtaining their compensation, as those victimised-perpetrators go through the panel or a specialised committee to decide such cases on the basis of a tariff. The experience of Peru is apt, where victimised-perpetrators were excluded and checks had to be made with every application whether the person were a member of an insurgent group, which had the effect of delaying for years reparations to all victims.
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Remaining Challenges for a scheme
The definition is likely to be the most contentious part of the pension bill, but there remain other challenges for such a programme. Although the pension law focuses on those who are [in] order for something to count as reparation, as a justice measure, it has to be accompanied by an acknowledgment of responsibility and it has to be linked, precisely, with truth, justice, and guarantees of non-recurrence. Second, and as a consequence, recognizing the distinctive contribution that reparations can make to victims does not justify, either legally or morally, asking them -or anyone else-to trade off amongst the different justice initiatives.
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A pension for seriously injured victims has been a long time coming, but resolution of this issue is not only a long overdue opportunity to alleviate the suffering of several thousand victims; it is also an opportunity to acknowledge and unpack the complexity of political violence and associated victimisation.
